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afternoon session 

March 30, 1970 

TEE COURT: Let's proceed. Gentlemen. • 

MR. HARD?: Dr. Langston, please. 

* 

HIRAM THOMAS LANGSTON, M.D., 

being sworn, testified: .-- - 

DIRECT EXAMINATION 

BY MR. HARD?: 

Q, Would you state your name and address to the Court and 

. * 

Jury, please? 

A Yes. I am Hiram Thomas Langston. I live at [DELETED] 

Q Be sure. Doctor, that you talk loudly enou^i.that 
everybody on the jury can hear what you have, to say.' 

A Yes. . - 

Q In that profession are you engaged? 

A I am a thoracic surgeon. 

Q Where do you. practice? 

A Chicago. 

Q Would you explain to the jury Just that is a thoracic 
surgeon and that areas of the body does he cover? 

A We are chest surgeons. We treat diseases of the chost 
by surgical means. 

Q, That would be from the neck to the diaphragm? 

A That's the usual confines. We extend into the upper 

icsr 
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abdomen by necessity and into the neck by some similar— 
but we confine it to the chest. 

Q Doctor, would you tell the Jury where you were born 
and what your education has been? 

A Well, I was born in Rio de Janeiro, Brazil. I was 
educated in my early years in Rio through, actually, the 
sophomore year in college. Then I came to this country 
finally, after several visits back and forth. 

(1 Let me interrupt, to ask you, were you a native of 
Brazil or were your parents natives of the United States, 
or what? . 

A My parents were missionaries. 

(I . They were missionaries to Brazil from the United States? 
A From the United States. 

Q So you were born while they were down there as 
missionaries? 

A That is correct. I am an American citizen. 

Q, Yes. Where was your education? 

A Well, the early education was in Rio, and then I came 
to Kentucky, and I graduated at the University of Louisville, 
with my A.B. Degree, in 1930. 

And then X went to medical school at the University of 
Louisville and I graduated in 193ty-» with my M.D. Degree. 

And I took postgraduate work at the University of 
Michigan, and I received a Master*s Degree in Surgery at 

1361 
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Michigan in 19lp.- 



Q, How old are-you? 

A Bog your pardon? 

Q How old are you? * 

A X am 58- 

• 

Q, How, would you tell us briefly the experience you've 
had, what you have done since your graduation, just an 
outline of the type of experience you have had and where 
you have been. 

A Veil, from my graduation— You mean at Michigan, when 
I completed my residency? 

Q Right. * 

A When I completed my residency, I went to Chicago, 

northwestern University, for about six months, after which 

X went in service in World War II, and served as the 

chest surgeon for the Twelfth General Hospital, which was 

at Northwestern University, in North Africa, and Italy. I 

was in the service for four years, and returned for a short 

time to Northwestern. Then I Joined' a group of gentlemen 

that I had met in the service, in Detroit, also in the 

practice of chest surgery. And then I was returned, by 

invitation, to Chicago to head up the newly formed State 

Tuberculosis Sanitarium, as well as the Veterans Administratioi 

Service in chest surgery, and enterod private practice. 

* 

Q* Now, do you have any appointment at the University of 

1362 
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Illinois, College of Medicine? 

A Yes, I hold the rank of professor. 

Q Do you have any connection with the Chicago State 

Tuberculosis Sanitarium? 

A Yes, I am still Chief of Surgery. 

« . _ L _ 0 

Q, Chief of Surgery? 

A At the Chicago State, that's right. 

Q, What is your connection with the Veterans Hospital at 
Hines, Illinois? 

A I am a consultant. 

Q Did you have a former different position there? 

A No, this was the same title that I have held since I 

returned to Chicago* However, I was more active in terms 
of taking care of patients than I am at the present time 
because we have appointed two full time men in this depart¬ 
ment. 

Q, Do you have any connection with the Cook County Hospital 
in Chicago? 

A Yes, in terms that I am still a consultant, but at 
Cook County I have very little active connection at this 
time. 

*1 Have you givon all the hospitals that you are on the 
staff of? 

A I beg your pardon? 

j 

Q Are there any other hospitals that you a staff member of' 

1 
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Well, yes, I am on the staff of several of the private 
institutions in the Chicago area. 

Q Would you Just tell the Jury what those are? 

A Well, I hold consulting rank at the Lake Forest Hospital, 

the Highland Fark Hospital, and X am on the attending staff 

* 

at Grant Hospital, and X am on the associate attending staff 

« * 

at St. Joseph's and Augustana, and I am on the consulting 
staff at Henrotln. 

Q, And what specialty groups or medical societies and 
associations are you a member of? 

A Well, the usual: American Medical Association, Chicago 
Medical Society, the Illinois State Medical Society, the 
Chicago Surgical Society, the Illinois Surgical Society. 

Those are local societies, in the main, or the basic 

societies. .... 

And then X am a member of the American Surgical Associa¬ 
tion, the Central Surgical Association, the Western Surgical 
Association, also the Society of Thoracic Surgeons, and the 
American Association for Thoracic Surgery, in addition to 
the College of Surgeons. 

Q How, are you a Diplomate of the American Board of 

e 

Surgery? 

A Yes. X have both boards: both the general surgery 
board and the thoracic board. 

% 

Q, Did you get on the thoracic board by taking an oxaroina- 

• 1364 
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A No, I receivod my certification as a founder member. 

Q You wore one of the founder members of the thoracio 

surgeons 1 board? -:— 

A That’s right. 

Q, Now, what is the American Association for Thoracic 
Surgeons ? 

A - It is on association whose members are thoracic surgeons,] 
principally,•that was founded actually over fifty years ago 
in this country and is probably the prototype of thoracic 
surgical societies. Now, there are many worldwide, and 
several actually in the United States. There is the 
Southern and so on. 

Q Have you served as Secretary of the American Association 
of Thoracic Surgery? 

♦ I 

A Yes. . :: 

Q, During what period of time? 

A I was Secretary from 1957 through ’61, a five-year 
period. 

Q Have you served as Vice President of the American Associa* 
tioh of Thoracic Surgery? 

A Yes. - 

Q, Nhen was . that? 

A Last year. 

% 

Q Are you, at the prosent,.time, the Prosldent of the 
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American Association of Thoracic Surgery? 

A Tea. 

Q About how many thoracic surgery experts are included 
in the membership? 

A The membership is approximately 7$0. 

Q That includes the whole United States? 

A Yes, and this also includes some foreign dignitaries 
as well. 

Q. How, have you done any teaching? 

A Yes. 

Q All right. Would you just tell the jury briefly what 
teaching you have done in your field? 

A Well, my principal engagement in teaching at this time 
is in the training of chest surgeons; in other words, the 
managing.of residency programs and training men to become 
chest surgeons. 

Q You said you were a professor at some school in Illinois! 
A Yes. 

Q Have you taught in medical schools or in a medical school' 
A Yes. However, at medical school level these represent 
lectures and portions of the curriculum rather than a dally 
teaching session with students. . 

Q, How in the course of your work as a thoracic surgeon, 
do you deal surgically with cancer? 

* 

A Yes. 


isee 


MNAT 00002705 


httD://leaacv.librarv.ucsf.eciu/tid/Ynyq67a06./pd'f idustrydocuments.ucsf.edu/docs7 








Q Does that include cancer of the lung or bronchogenic 
• * 

carcinoma, or various types of lung cancer as veil as cancer 
in other areas of the chest? 

A Yes. 

i 

Q, Now, would you tell the Jury what other bodily organs 
are there within he chest cavity.which sometimes have cancer 
of one kind or another? 

A Well, the lungs are the most voluminous, but in addition 
to that there is the gullet, which is the passage, food 
passage from the throat bo the stomach. 

Q. . The esophagus? 

A The esophagus is the technical term for that. 

In addition to that, there are lymph nodes which can 
be a site of malignant tumor formation. 

There is also the remnants of the thymus, for example, 

* 

Which is an organ that is present in infants and then fades 

as they develop. But in this area there are certain 

interesting tumors occur, the thymic tumors are of some 

interest. Occasionally, even goiters appear in this portion, 

although they are primarily nock structures, they do sink ■ 

into this portion of the chest. 

In addition to that, of course we have the blood vessels, 

the heart, and even the bony structures of the spine, the 

muscle in the diaphrajja. So there are a variety of organs 

•> 

. * 

in this area which can produce cancer. 
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Q In other words, the chest is not Just filled up with 
lung? 

t 

A Oh, no. 

Q All rigjht. And in the course of your experience, 

I take it, you have done a number of operations for lung 

♦ A 

cancer? 

A Xes. 

Q,' First, without dealing with operations, could you give 
the Jury some idea of approximately how many lung cancers you 
have treated in the tine that you’ve been a thoracic surgeon 
either by operation or otherwise. Just the total amount? 

A Veil, I really have no tally sheet that I can refer to. 

Q Just an estimate. 

A Veil, it is well up into the multiple four figures. 

At Hines, we have the records on over lj.,000, and this is 
Just the repository in one place. So. we are up into the 
6,000 or 7*000 that I have had contact with. 

0, Six or seven thousand that you treated one way or 
another? 

A . Have had contact with some way or another. Obviously, 

these at Hines, I haven't seen all of them, but we have them 

' 

available to us. In fact, this has been one of my recent 
interests, has been the study of this group, and they number 
more than four thousand. 

* 

Q And do you have any estimate as to how many actual 
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operations, lung operations, such as thoracotoIn5es f lobectoraies,•■ 

or whatever type operation you have in the lung, you have 

* « 

done personally? 

A No. I have reported—*in tuberculosis, for example, 
we have reported from Chicago State TB o ver a thousand in 
one series. These were done by me or under my supervision, 
with residents. 
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Q. Doctor, with this experience, will you tell us what 
cancer is? 

A. Well, I think perhaps the best definition or illustra¬ 
tion of what cancer is, is it f s a growth, it is a tumor, it 
occupies mass, it becomes, some people refer to it as a 
bunch. In Kentucky they use the word, "bunch", the growth 
which would present a disorderly growth. It represents • 
disorderly growth so that it Invades and goes into normal 
portions of the organ and destroys its function, by this 
invasion. 

Q. In the course of your career, particularly in the last 
ten years, have you been following scientific development 
and having Interest in the causation of cancer, particularly 
lung cancer? 

A. Yes, I have been quite interested In it* 

Q,/ I want you to tell the jury whether or not you know 

with your education and your experience and your study, 
whether you know the cause of lung cancer? 

A. No, sir. 

Q. Do you know of any scientific evidence that could form 
the basis of an opinion that the lung cancer cause, or the 
cause of lung cancer has been scientifically established? 


Q. Tell the jury the different kinds of lung cancer there 
are. By kinds, I f m talking about histological types. 
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A. Depending upon their microscopic picture, this is what 
we are referring to, the kinds, there Is a squamous cell 
which tends to form large cells with pavement like covering* 
It forms a rather firm tumor. There is the adenocarcinoma 

which tends to reproduce the glands^ in the main airways there 

• • ! 

are glands which secrete mucous and If these become disorder- 

i 

» 

in their growth and tumor, these tumors tend to reproduce j 
the parent type of cells, so we can sometimes recognize these 
as being gland forming cancers, they are called adenocarcin¬ 
omas. Then there is an undifferentiated variety in which 
this pattern is not recognizable, either toward the pavement 
type cells, covering cell, or the gland producing cell. And 
then there is a so-calledaalveolar tumor which is a very 
peculiar lung tumor. It represents a relatively small per¬ 
centage of tumors and it grows to the lung substance, choking 
out the air cells. It is rather slow form of growth. These 
are the principal varieties. 

There are several classifications which can be developet 
in terms of detail, but I think these would represent the 
principle forms. 

Q. Do you know whether or not all of the different types 
are caused by.the same thing or different things? 

A. I .don’t know the cause of any one of them. 

Q. They all do occur in the lung? 

A* Yes, these all occur in the lung. 

MNAT 00002710 1371 
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Q. Is the lung also a common place for a metastasis of 
cancer formed some place else in the body? 

A. Yes, it is a very frequent, one of the characteristics 
which I failed to mention a moment ago in describing cancers 
and what they represent, is the ability of this cancer to 
enter the bloodstream* • For example, cells from this cancer 
will be transported and maybe transported to distant parts 
of the body, and since the lung represents a filter, really, 
if you will permit the example, in the circulatory system 
all of the blood goes through the body, comes back and must 
then go through the lung to become oxygenated* This forms, 
in essence, a filter, if you please, for much of the or all 
of the blood, really, ultimately it has to go through the 
lung* And with this, these tumors can land in the lung and 
set up housekeeping and grow right there* 

Q. Where else in addition to the lung is a common place 
for tumors to arise, at some distant part of the body, to 
metastasize to? 

A- I missed that* 

Q. Where besides the lung is a common place for metastasis 
of tumors vfoen they are some place else in the body? 

A. In other words, vrtiat other organs would produce metasta' 
ses to lungs? 

Q. No. You told me that many cancers arise some place 
else and go to the lung? 
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A. Yes* 

Q. Where else In the body do many of the cancers go to, 
metastasize to? 

A. Liver, brain, lymph nodes, bone* 

Q. With regard to the lymph node, or the left scalene 
lymph node. Is that a frequent site of metastasis for various 
types of cancer? 

A. Yes, the left scalene lymph node Is typical of the 
so-called Verchow, and this Verchow was a German pathologist 
at the turn of the century and he classically pointed to this 
MR* MILLER: I object to that, what anybody else 
pointed to* 

A. I r m sorry* The stomach Is a common source for a left 
scalene lymph node. 

<L You said that when the metastasis, or the cancer _ 
metastasized to some other location other than the lung. It 
went through the bloodstream? When It goes to the lymph 
nodes. Is there another system called lymphatics? 

A. Yes* 

Q. Explain to the jury what the lymphatics are, and how ! 
cancer can metastasize In both the primary site and the lymph 

e 

nodes In the neck? 

A- The organs of the body are supplied with lymph In addi¬ 
tion to blood, the most outstanding example of lymph Is, of 
course, that absorbed from food through the Intestinal tract. 
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which is picked up by the lymphatics that run up the center ■ 
of the chest, the mediastinum. This is a partition between 
the two lungs, and ultimately re-enters'the circulation. 

This is how your nutrition Is In large measure maintained. 

In ' additi on to this between organs, this lymph is brought 
out of the organs through chains of lymph nodes, ultimately 
entering the circulatory system as a completion of the cycle. 

The lymph nodes are, therefore, barriers in the process 
of this circulation. They are over virtually all of the body 
and are a very, quite numerous In the root of the lung, in 
the lip portion of the chest and in the neck. 
q. Let me ask you, with regard to these lymph nodes, can 
cancer metastasize from most any place in the lower part of 
the body up through the lymph nodes? 

A. Yes, it *s possible. 

q. Is it also true that you have primary cancer in the 
lymph nodes, that is originating in the lymph nodes? 

A. Yes. 

Q. These lymph nodes are not in the bronchus of the lung, 
are they? 


They are not inside the respiratory system? 


q. Where inhaled air or smoke would get to them? 




That is correct. 
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Q. Did you at my request study the medical records and 
xrays of Lyle Weaver, the deceased in this case? 

A. Yes, 

Q. Let me ask you whether or not you- do your own x-ray 
reading, what is your experience in reading x-rays? 

A* Well, I must read my own. 



Q. Do you consider yourself as qualified to read and in¬ 
terpret x-rays based upon your many years of experience? 

A. Of the chest and lungs? 
ft. Yes* 

A- Yes, I insist on reading my own film, 

q. At this point, I would like you -- I*m not an expert, 

I may not have this right aide up, I want you to take a look 
at Plaintiff's Exhibit No. 36. Would you step down here? 
This is an x-ray. Exhibit 36, taken of Mr. Oris Lyle Weaver 
on February 7, the first day he was in the University of 
Missouri hospital. If you would, if you*ll stand back so 
everybody can see it, would you tell me what that x-ray re¬ 
veals to you and point out to the Jury what it is and descri 
it. 

A* Yes, I recognize an abnormal bulge in the outer side, 

outside this white shadow, this white shadow represents the 

heart and mid-portion of this gentleman's chest. 

Q. Is this tdiet is called a mediastinum? 

A. That is the mediastinum. 

MNAT 00002714 
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Q. The mediastinum, is that the place In the chest where 
some of these other organs are that are not inside the 
bronchus? 

A. Yes. 

Q. You described a mass on the left side of the medlastinur 
where there is a ”w”, it*s really an "m' 1 upside down, any¬ 
way It Is marked there, do you see that mass? 

A. Yes, this is distinctly abnormal. This is distinctly 
abnormal. This other rounded prominence is the aorta, this 
is the big vessel that takes the blood from the heart, that 
is normal. 

Q„ Do you see anything other .than this mass on the left 
side, which is Indicated? ' 

A. Yes, I am Impressed by the fact.that there is widening 
of this mediastinum shadow to the right. 

Q. Have you indicated a widening of, you said mediastinum 
shadow? 

A. Yes. 

Q. Is that an abnormal shadow? . 

A. Yes, that does not belong there. 

Q. As you have described, is that roughly right across 
from the one on the left? 

A. Yes, about opposite. 

q. Now, I will show you an x-ray taken on April 23, 1964, 
after the completion of x-ray therapy to -that chest area. 

:± 37 " MNAT 00002715 
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Is that up there correct? 

A* Yes, that's correct. 

Q. Do you see the mass or masses you described on the left 
in Exhibit 36, and this, is Plaintiff's Exhibit 38, are the 
masses present or absent on this April 23, 1964, x-ray? 

JL They have disappeared. 

Q. You may take the stand now. (The doctor resumes the 
stand.) Based upon your study of the medical records r strike 
that. 

After this x-ray was taken on February 7, Exhfc it 36, 
you are aware of the records of the other diagnostic tests 
that were done, are you not? 

A. Yes, X believe I remember; 

Q. State whether or not all of these tests were done, with 

the exception of the left scalene lymph node biopsy, were 

tests to try to find out if there was any cancer In the lung? 

A. Yes. The tests that were done, the patient was bronchos- 

coped and by this we simply mean under , , anesthesia, 

appropriate 

local spray, and this would be introduced through the mouth 
and one can visualize the air passages in both lungs to at 
least their secondary divisions, and my recollections from 
the record is that this failed to reveal the presence of 
tumor or other abnormality, including a sample taken from 
one of the spurs, the main spur between the two air pipes. 


bronchi. 
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Q. Carina? 

JL Carina, the spur between the two lungs, this did not 
show abnormality even on microscopic section where it was 
relevant to the presence of a tumor. 

Furthermore, he had the examination of his expectorate 


both that he could spit out and what was sucked out at the 

time of this examination directly from the airway and this 

likewise failed to show evidence of malignancy In ;: - . 

itself. 

Q. Then you did note, did you, that a fluoroscopy was done 
of the left lung and showed no abnormalities? 

A. Yes, I recall a fluoroscopy. 

Q. Do you recall that pulmonary function tests were also 

done? 

A. I don f t recall the results of the pulmonary function 
tests. : ! ■“ ■ 

Q. That they were also normal, perhaps I can show them to 
you? 

A. Yes. 

MR. GEORGE MILLER: I believe It vrould be well for him 
to take a look at it. 

MR. HARDY: She is looking for It. 

Q, Here we are. (Handing a document to the witness) 

A- Yes, these are quite well within normal range. 

Q. Now, you did note from the record by Dr. James Mackenzie 
the thoracic surgeon, submitted him for, ‘or directed a biopsy 
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of the left scalene node? 

A- Correct. 

Q. You saw the results of that biopsy diagnosing a malig¬ 
nant undifferentiated spindle cell neoplasm of the scalene 
node? 

A. Yes. 

Q. Now, what I wanted to ask you, doctor, is whether or 
not there is anything about that diagnosis by the pathologist 
that would indicate or establish that the cancer in the 
scalene node was metastasis from lung cancer, considering all 
of these other tests? 

A. No. 
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Q All right now, you told us about the frequency of 
metastasis to that site,.do they also have cancers right 
in those nodes? 

A Yes. 

Q And do they also have cancers, of one kind or another, 
in the mediastinum, the area where you noted the abnormal 
shadows on the right and on the left? 

A Yes. 

Q Is it correct that down between these two shadows Is 
in the area where you can't see shadows because It doesn't 
reflect, that is all mediastinum and not lung? 

A That is correct. 

Q What kind of cancers occur in the lymph nodes? 

A They go under the generic term of lymphomas, and they . 
may be—-we have dif/erent types of lymphomas. There is a 
lymphosarcoma, which is a malignant tumor, so classified 
by virtue of its microscopic appearance. There is Hodgkin's 
disease, which is likewise a malignant involvement of the 
lymph nodes which can be distinguished from the other 
varieties of lymphoma. And also we recognize the reticulum 
cell sarcoma by virtue of the type of cell which makes up 
this tumor. Then, some of these may represent thymomas, 
and we believe originate within the remnant of the thymus 

gland, which can produce also a lymphoma. It contains more 

% 

than one element in Its structure. 
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Q Nov, in this Exhibit 36 where you see the abnormal 
shadow that extends over, I believe this was a posterior- 
anterior view? 

* * * 

A That is correct, 

Q From the front to the back? 

" * 

A Yes. 

Q When you see a shadow such as I am indicating here 

that you pointed out, when you see a shadow across from It, 

that is not as deep, but the one you pointed out, are there 
tumors that exist in this mediastinum that push in or bulge 
the lung in? 

A (The witness nodded.) 

#■ 

* 

Q , Do they? 

A Yes, the significance of the shadow on the right,as 
opposed to there being only one' shadow, immediately suggests 
the possibility of some form of lymphoma. 

Q Now, when you take—in some form of lymphoma, this 
would be suggested? 

A Yes. 

Q This particular area never had tissue taken out and 
submitted to the pathologist, did it? 

A To my knowledge, no. 

Q And this particular area was subjected to x rays, some 


6,000 fads, over a 31-day period, and then you had the 
complete disappearance, as you described, of these 
MNAT 00002720 ^ 


ittp://legacyJibrary.ucsf.e(^liiddffiiyla|Dpa£MSWp(#.industrydocuments. ucsf.edu/docs/jyhl0001 


*3 

15 


i 



abnormal shadows? 

A Yes. 

MR. GEORGE MILLER: If the Court please, I don't want 
to burden the record with a lot of objections. 1 object 
to the attorney constantly leading his witness. This man 
is smart enough to testify. 

MR. HARDY: X did it only because he already said it 
and I bring it up for another question. 

Q (by Mr. Hardy) Dr. Langston, would you state in your 
experience of these thousands of lung cancer cases that * 
you diagnosed or treated, or been in contact with, and the 
thousands that you have operated on, based upon that ex¬ 
perience and based upon your knowledge of the medical records, 
and the tests that were done to exclude, or to try to dis¬ 
cover a cancer within the lung, could you tell the jury 
whether you came to any opinion after observing the results 
of the x-ray treatment also? 

A Yes. 

Q As to what type of tumor Mr. Weaver was suffering 
from? 

A Yes, there are several significant points that this 
succession of events brings to mind. No. 1, there is the 
bilateral appearance of this, it does come out on the 
right side. This widening of both sides .of the mediastinum. 
As X said, it is very suggestive of some form of lymphoma 
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and not cancer of the lung, a primary bronchogenic carcinoma. 
The lymphoma characteristically responds quite rapidly, 
such as in this case, whereas cancers of the lung are 
usually more resistant; they may respond, but they usually — 
take longer to disappear and be effaced by x ray, 

Q So that, what was your opinion as to the type cancer 
that Mr. Weaver was suffering from? 

A Well, I think this evidence and also the fact that the 
pathologist did not identify this as a specific carcinoma 
would lead me to believe what we are probably dealing with 
Is some form of lymphoma and not a bronchogenic carcinoma. 

Q What is a lymphoma, a carcinoma or a sarcoma? 

A Well, most of them are considered sarcomatous in 
nature rather than carcinomas. ^ ' 

Q l also wanted to ask you, because you saw in the 
hospital records that the thoracic surgeon. Dr. Mackenzie, 
diagnosed bronchogenic carcinoma. I want to ask you if 
you saw anything in the record, the entire medical record, 
including the x rays, the pathologist's report and all, 
that gave any support to bronchogenic, to a diagnosis of 
bronchogenic carcinoma, other than the fact that they became 
suspicious about the smoking history? 

A I don't believe so. There is--no. 


Q Did you find any basis in those records 

25 || 

Just believed if you smoke and have a mass, 
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that is it. 



did you find any tests, anything in the record to enable 
you to diagnose the bronchogenic carcinoma? 

A No, this is their final clinical—they so signed it 
out—hut the x rays and the response to x rays is much 

more inclined to make me believe we are dealing with some- 

• * 

thing else. 

Q And is there anything in the diagnosis, of the 
pathologist's specimen from the lymph nodes, that is in- 
consistent with what you have just said, other than the 
note where he says look for bronchogenic carcinoma because 
of the smoking history? X am talking about the diagnosis 
itself. 

A No, he failed to specify this was a carcinoma. 

Q He called it a malignant undifferentiated spindle 
cell neoplasm? 

A That's right. 

Q What is a neoplasm? 

A Specifically, It Is a new growth. 

Q When you, and it may be malignant or not malignant? 

A That is correct; a new growth may be. 

Q But a carcinoma is malignant by saying carcinoma itself 

A By definition. “ 

Q So does sarcoma? 

A By definition. 



Q So does melanoma? 
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A Yes. 

Q So if you know that It Is one of those three, do 
pathologists say, "Spindle cell carcinoma," or say "Malignant 
spindle cell neoplasm," in your experience, if they know 

i 

what it is? 

* 

A All pathologists strive to pinpoint as accurately as 
they can the diagnosis in specifying the nature of the 
tumor, its malignant aspects, and so on. 

Q So that if there was a diagnosis of carcinoma. Is it 
customary that pathologists will report carcinoma7 

MR. GEORGE MILLER: I object. This Is calling for a 
conclusion of the witness. He is not a pathologist; he Is 
not testifying as a pathologist and he is asking the witness 
for a conclusion based npon a conclusion. 

THE COURT: Limit it to his experience. 

Q (by Mr. Hardy) Limited to your experience, and maybe 
just before we do that, before you got to specializing in : 
thoracic surgery, did you have some experience in pathology 
or as a pathologist? 

A Yes, I spent two years as a resident in pathology. . 

Q In your two years as resident in pathology and from 
your experience as a thoracic surgeon who submits tissues 
to pathologists and expects to get their diagnosis back, 
would you state whether or not if a pathologist can identify 
a carcinoma, it is usual for him to say carcinoma and not 
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neoplasm? 

A Oh, yes. 

Q If he can Identify .a.sarcoma. Is it customary for 
him to say sarcoma and not neoplasm? - 

\ 

A Correct. j 

• _ ! 
Q If he can diagnose a melanoma, is it customary for 

him to say melanoma and not neoplasm? 

A Yes. 

Q From your experience, your knowledge and experience, 
do they use the term malignant neoplasm except when they 
don't know which one it is? 

MR. GEORGE MILLER: I object to that as being leading 
and suggestive. 

MR. HARDY: I will rephrase it. 

THE COURT: Don't lead your witness. 

MR. HARDY: All right, I submit. Your Honor, I 
couldn't, but I realize it sounded a little that way. 

Q (by Mr. Hardy) That when, in your experience, do 
pathologists use Hie term neoplasm? 

A When they believe that there is a new growth and if 
they don't specify the type or the nature of it, then they 
are unable to decide.' 

Q All right, sir. In your opinion, did Mr. Lyle Weaver 
have a carcinoma of the lung? 

A I must question it. 
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Q In your opinion, do you have anything to add to your 

' I 2 

opinion with regard to where you said it was some form of 

I 3 

lymphoma? I 

! 

1 4 

j 

A That would be my suggestion, diagnostic suggestion, ; 

. 

I 5 

it would be some form of lymphoma. 

• 

1 6 

i 

Q All right now, If the tumor in the left scalene node, j 

j 

1 7 

which is the only one diagnosed by pathologists, that had 

I 8 

1 

metastasized from some other site, I want to ask you, based 

1 9 

upon your knowledge and experience, whether or not that 

I 10 

cancer; if it wasn't primary. If It wasn't a lymphoma. 

1 11 

could that cancer have metastasized from the pancreas? 

I 12 

A Yes. 

I 13 

Q How about the testes? 

1 14 

A Possibly. 

1 15 

Q How about the liver? 

I 16 



A Yes. 

1 17 

Q And the esophagus? 

1 18 

A Yes. The esophagus is a likely source. 

1 19 

Q How about the prostate? 

I 20 



A It's possible. . 

21 


' 

Q And could it have metastasized from a melanoma of the 

22 



skin? 

23 

* • 

# 

’ 

A Yes. ; 

24 

i 


Q All right now-roh, yes, what about the kidney? j 

25 

| 

_ 

A It's a possibility. 
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Q Now, Insofar as the liver—no, strike that. 

Were there any diagnostic tests once Dr. Mackenzie 
concluded that he had bronchogenic carcinoma because of the 
smoking history, were - there any diagnostic tests where any 
thorough and proper check was made of any of these sites 
that you have ^ust told us about, to see whether or not 
there was a primary cancer there? 

A X don't recall any, sir. 

Q Do you recall or did you notice in the record that 
the very day that he entered the hospital and the x ray 
was taken, that Dr. Mackenzie had an admission diagnosis 
of carcinoma of the lung-admitting diagnosis—I am referring 
to page 18, admittin- diagnosis on February 7, 19647 
A Yes, it Is so recorded. 

Q So recorded, on page 18, of the hospital records, 
signed by Dr. Mackenzie as the attending staff member, and 
by a Dr. Horochowski or somebody else, staff member? 

A Yes. 

Q So that as of the 7th of February he was admitted at 
4:10 p.m. on the 7th; bad any of these tests to rule out 
lung cancer, or to try to confirm lung cancer, however you 
care to mention It, been done, such as a biopsy, anything 
but x rays? 

« •- * 

A Mot on admission. 1 j 

I 
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Q Right, on the date he was admitted, ard I will ask you 
to check this in the record, the day he was admitted this 
x-ray was taken and it showed these abnormal shadows. 

Novr, X will refer to pages and ask you to look at page 
that was numbered in the upper righthand corner in pen — Mr. 
Miller and X did that for our own convenience — you have 
already looked at th^Rulmonary Function Study, and that*s on 
page 37, and X will ask you if that wasn't done on February 

10th, three days later. -- —— 

A. Yes, sir, i have the Pulmonary Function. 

Q All right, on February 10th? 

A. Correct. 

Q Mow, on February 11th,.look at page 48. 

A. All right. 

Q On page 48 X will ask you to note there and see if it is 

■ . * - 

correct, a bronchoscopy and carina biopsy were performed with 
washings from the left bronchus, and doesn't it say there: 

"in order to rule out any invasive disease at this point"? 

A. That is correct, "A biopsy was taken of the carina in 
order to rule out any invasive disease at this point." That 
date is correct, the 11th of February. 

% 

Q Mow, on page 25, the 11th of February, and on page 25 se< 
if you see the notation that "Everything looked normal”. 

A.- Correct. * 


25 


Q 


All right. Now, on February 12th, look on page 33 of 

* 
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the hospital records and teiythe jury whether or not that is 
a record of a negative sputum examination. 

A. It is a cytologic examination on which is reported as „ 
both smear and cell block. 

Q It has sputum x'd up there in the box? 

A. Correct. 

Q And what was the date of that sputum examination? 

A. On February 12th# 1964. 

Q Now# look at page 34 and see if there was not another 
February 12th sputum examination that was negative, the 
second one. 

A. That is correct.- 

- #■ 

* r 

Q Now# look on page 13 and see — I mean# on page 35# and 
see if there is not — on February 13th, left bronchial wash¬ 
ing s examination that was negative. 

L Yes# this was also no atypical cells seen. I haven't 
as yet identified on tHs one the source. Bronchial washings 
here# yes# that's the very thing. 

Q Now# our copying machine wasn't too distinct. 

A. That's right. 

Q But that's on what date# February 14th? 

A. TH s is repcr ted February 13th. 

Q And on February 14th, look at page 41 and 42 — no# X 
beg your pardon -- also on February 13th# lgok and see if a 
scalene node biopsy wasn‘t'performed on page 50 of the record 
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February 13th? 

A. On page 51 there la a report of the pathologist'a report, 
"Gross microscopic —" page 51 is the biopsy of carina. 

Q But that is not the one, I am lookingAt February 13th 
on the scalene node biopsy on page 50. 

A. I'm sorry. On page 50 I have the operative report for 
the scalene — 

Q ' Yea, operative report. I am trying to establish the 
date when it was done. 

A- Yes. 

Q And the tissue examination la on page 52, and that, of 
course, couldn't be done until after the scalene node biopsy, 
could it? 

A. That is correct. 

Q So that was done on the 13th or 14th, or when? 

A The date of the specimen was submitted on the 13th, the ■ 
date of the report is February, it looks like 17. 

Q February 17th? 

A The date of the signature of the pathologist. 

Q Yes. 

A It appears to be the 17th. 

Q Now, on February the 14th you had fluoroscopy done? 

A Yes. 

Q Now, going back to that admitting diagnosis on February 

* 

7th, when Dr. Mackenzie diagnosed — 

MNAT 00002730 

±3Bi 


.ucsf.ec&ftiritoiybll6aflW|z^ jndustrydocuments.ucsf.edu/docs/jyhl0001 






1 


MR. GEORGE MILLERi What page is that you are talking 


4 o* 



2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


from now? 

MR. HARDY: I'll let you know as soon as I get it 
located. 

Q (By Mr. Hardy) On page 18,—the-^admitt-Ang diagnosis, and 
he was admitted on February 7th. was cancer of the lung. 

N 0 w. was there anything other than that x-ray which we 
have had described as nothing but shadows, and this smoking 
history as shown in the summary on page 19. was there any¬ 
thing from which anyone could conclude or had a basis for 
concluding that there was cancer of the lung? y 

A. As far as Z ca.i see from the record, the principal evi¬ 
dence for his admission and the admitting diagnosis was 
actually the x-ray. 

Q And the smoking history? 

A. And his history of being ill. 

Q How. on the discharge diagnosis which appears on the 
same page, after all these negative tests, clear up to Febru¬ 
ary 17. following the diagnosis of cancer of the lung. I call 
your attention to the discharge diagnosis by Dr. Mackenaie: 

"Spindle cell neoplasm, left lung." Right? 

A Yes. correct, that is’so written. 

Q And then at other places in the record, instead of 
calling it a neoplasm he calls it a bronchogenic carcinoma? 

A (Nods head.) 
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1 Q From examining the records then from the opening day 

2 when they had nothing but the x-ray and the smoking history, 

.3 down through all of the negative tests on the lung, the 

4 diagnosis of the clinician who had originally diagnosed it 

5 being a lung cancer, did not check, did he? 

6 A. No, they signed him out with essentially the same 

7 diagnosis with which he was admitted. 

8 Q Right. Now, insofar as you have given us yai r opinion 
® with regard to what Mr. weaver had, now I would like for you 

I® to tell the Jury whether or not, based upon your knowledge 

11 and your experience and in your judgment of the responsibility 

1 2 that you have as a thoracic surgeon, do you believe that it 

13 has been scientifically or medically proved that cigarette 

14 smoking causes lung cancer? 

13 A. No, 1 do not believe so. 

1® Q All right. Would you tell the jury the reasons why you 

17 not believe so? Bear in mind that we are all aware of the . 

1® charges that have been made and that — and of the publicity, 
1® but now give the jury your reasons for feeling that it has 
20 not been established that cigarette smoking causes lung 
31 cancer, and in this question I am asking you to deal with it 
22 in the abstract, because I already have your diagnosis here. 

22 A. My reasons for questioning it are, I think, very clear- 

24 cut. In the first place, from the time this disease was first 
22 recognized, it appears to be in large measure confined to the 
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male sex. it's a male disease. True, females have It, but in 

2 

small numbers and this ratio has changed a bit but it is 

I 3 

still a male disease, highly and predominantly. 

1 4 

Secondly, it has a very peculiar distribution of age 

1 5 

i 

Incidence. In other words, if you take a large number of 

1 6 

cancers of the lung and pit the age at which this disease 

1 7 

appears in thesgihen, you will find that the numbers in the 

1 8 

younger age groups are few, so that if you draw a curve of 

1 9 

this it has a very sharp rise to a peak and this peak has 

1 10 

consistently been between 50 and 70.years of age, with a peak 

1 11 

at 60. This is where the majority of them show up with their 

1 12 

disease, is at 60. After that there is a rapid fall off. 

I 13 

Q Excuse me Just one second. And is that peak the same 

1 14 

whether they are smokers or non-smokers? 

1 15 

A. Yes, interestingly enough it.appears to make no differ¬ 

I 16 

ence. The cancers occuring in cigarette smokers not only 

1 17 

from the standpoint of how much they may have 'smoked, but 

1 18 

also the length of time which they have smoked. These people 

1 19 

still show up with their disease at the same — in the same 

I 20 

age. 

* i 21 

In other words, there is no clearly defined dosage 

^ 22 

factor. If smoking were responsible for production of cancer j 

23 

of the lung you would certainly expect that those who started 

. [ 24 

smoking at 5, 6 , 8 or 10 years of age and smoked heavily. 

25 

would certainly get their cancer earlier, in their 20 s or 
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30s, but they also manifest it when they get It at the same 
general age as everybody else. 

Q I don't know whether you said it or not, but is that 
also true with people who never smoked at all? 

A. Yes. The people who have their disease that have not 
smoked have thi. s same distribution. This age peak is a very 
peculiar aspect of this disease, to my way of thinking. 

Another very important reason is the.fact that as far as 
1 am aware and I am sure you are aware, when you inhale smoke 
you inhale it in both lungs at the same time. But very 
rarely do you have the appearance of one of these tumors on 
both sides at the Same time. 

It is of great interest to me that when I had such an 
occurrance in a man and I looked up the world literature on 
this possible occurrence, I could find something in the 
neighborhood of 40 cases that I could pick out of the world 
literature in which it had appeared a tumor simultaneously on 
both sides. In support of my contention, if i may extend 
this Just a bit, i was quite interested when the Russians, 
without naming them, submitted to our journal a report of a 
single case in which they had found a simultaneous bilateral 
cancer of the lung. They thought it was -- 

MR. GEORGE MILLER* Don't tell U3 what they thought. 

THE WITNESS* Very good. 

% 

MR. GEORGE MILLER* We want to know what you think. 

13S5 
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THE WITNESS: I think it doesn't happen very often and 
I gather the Russians don't either. 

So much for that. Also it does not happen in the wind¬ 
pipe, and by the windpipe I am referring to that portion of 
the diagram up there, if I may refer to that, the windpipe 
is that part of the airway from the -- 
Q (By Mr. Hardy) Here? 

A. Thd: 's right, the part before it divides into the two 
sides. That portion is the windpipe, the trachea. This is 
an exceedingly rare occurrence, and by the same token this 
part of the airway is identical to, in structure, function 
and embryologic derivation for the two air passages in each 
and separate lung. 

Furthermore, this trachea or the windpipe receives — 
now we are talking abot£ smoke -- it receives all the smoke 
you inhale. It expels all of the smoke that you exhale, and 
not only that, but there is another mechanism that you might 
not be aware of and that is dirt, settlings out of the smoke 
or whatever you take in, tends to settle out on a blanket of 
mucous which lines this entire air passage. It's one of the 
ways by which you keep your lungs clean. Dirt that you might 
accidentally inhale comes back out in this mucous blanket. 

This also comes back out through the trachea so it gets 
a triple dose, and yet the occurrence of cancers in the 
trachea are exceedingly rare. 
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One other point of great interest to me is the fact 

that you don't see it, and we now have enough collective 

* 

information on this, that a person who has had one cancer 
of the lung, and you remove the lung, - remove the tumor, he 
has a very low chance of developing one in the remaining 


lung. In other words, you don't even see it very often 
successively. 

Therefore, if,you had inhaled whatever is going to 
produce your cancer of the lung, and it had such an effect 
that you had a cancer in one lung, and you got rid of that 
lung, you would certainly expect the same effect, maybe not 
as advanced but still have to be very advanced, because you 
do Inhale bilaterally—you would certainly expect a much 
higher incidence in the other lung. ' 

This is a particularly sharp differentiation when you 
remove the entire lung for lung cancer, like on the right. 
The percentage chances of developing a second tumor in the 
other side Is not more than about two percent. It's really 
very low. Yet you have an individual that through his 
habits, if the contention is correct, would have had every 
opportunity to have had a very similar dosage to the other 
side, yet you do not get a successive tumor. 

There is one other point of controversy and contrast 
which I think is very important. This has to do with cancer 
developing in the voice box, the larynx. This again is a 
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predominantly male disease, just to make .the comparison a 
little better. Yet, it is implicated in being one of the 
tumors that has a high correlation with cigarette smoking. 

Yet the figures for death rates in this tumor have not 
changed over the last 15 years. Yet, we are talking about 
an unbridled increase In the occurrence of cancers of the 
lung. 

So, ay question is: how can two malignant tumors, one 
in the voice box through which all the smoke enters, to 
begin with, right as you inhale it, and the one in the lung, 
if they are caused by the same thing--how can one have such 
an unbridled epidemic Increase in numbers and the other show 
virtually no rise? 

X think these are the reasons that I have, that have 
led me to question the validity of the concept. 

Q Now, Dr. Langston, I believe I asked you this, but 
would all types of lung cancers that you know about, that 
you have described--you have told us the different histo¬ 
logical types—do both smokers and non-smokers get all of 
them? 

A Oh, yes. 

Q How, with regard to cigarette smoking, you've given us 
your opinion it hasn*t been shown to cause lung cancer, X 
would like to ask you if you consider that it and other 
factors, some known, some unknown, are likewise suspects for j 
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inves tigatlon? 

A As to potential causes for— 


Q Yes. 

! 

A Well, there are many areas that need to be clarified, 

i 

of course. 

* ' 

In the first place, at the present time, if I may allude 
again to toy experience with age incidence, I reviewed 3,755, 
to give you an exact figure,of these cancer cases at Hines. 

' That is the Veterans Administration Hospital. 

Now, if you plot, as I.did, the age incidence by 5-year 
groups, you will find thatT'the peak of disease between thirty* 
nine and forty-three, "in that 5-year group--and I have a total 
of 30 years to follow up on this—the peak of this incidence 
wave was about forty-five to fifty— 

Q Age or date? . 

A Age-.-—at which most of these tumors appear. 

If you go on to the present or the last six of these . 
curve studies, in other words, terminating In 1968, which is 
the last year for which I have figures, that 5-year group, 
the majority of the tumors was in the seventy-to -seventy- 
five age bracket. 

Now you may point out that I just said the peak is 
quite sharp at sixty. This is the composite of all of these. 
But there is the factor that comes out when you break these 
down into 5-year groups, that the people in 1939 to *43, the 

I !! i_3Q9 
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people who showed up with their cancer at that tine, were 
bom just before the turn of the century, and the people who 
make up the bulk of the cancers as we see them at Hines in 
the current 5-year group are also those* people who were bom 
just before the turn of the century. 

I don't know what happened to the people bom at about 
this time, but it' is very peculiar that this wave would carry 
through. And It leads me, therefore, to one other specula¬ 
tion, which is also supported by other studies, not just this 
one, in which the prediction has been made— 

Q Just make your own prediction. 

A On the basis of these curves, if this trend continues, 
there will be no more eighty-year-olds in about 10 years, 
therefore, this curve will disappear, we will only have a 
much lower curve appearing in the younger age groups, because 
we now have the bulk of them showing at seventy to seventy- 
five. So it is strongly suggested, therefore, that even this 
wave will terminate in another 10 years. 

Q Is this what yourstudy at Hines indicates? 

A This is correct. 

Q All right. We have testimony here about smokers' lungs. 
As a thoracic surgeon who has opened up thousands and looked 
at them, would you tell the jury whether or not it is possible 
for you \riien you operate otC a lung and look at the lung, to 
determine whether the man was a smoker or non-smoker by 
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looking at his lung. 
A Oh, no. 

Q What? 


Q You know that, or at least we all hear there are black 
lungs, what causes black lungs? 

A The principal cause of a black lung Is exposure to 
carbon In some form. 

Q And Is.there any carbon in cigarette smoke? 

A There is no appreciable amount of carbon in cigarette 
smoke that I know of. 

Q And do you find that a non-smoker's lung Is pink, a 
smoker's lung black? 

A No, I cannot distinguish by looking at them. 

Q How do you find a coalminer's lung? 

A They generally are quite black because of their exposure 
to coal—carbon. 

Q Dr. Langston, you came here to testify at my request, 
did you not? 

A I did. 

Q Do you plan to submit a statement for your services as 
an expert witness and for the time that we took from your 
practice, to be compensated for whatever your loss Is? 

A Yes. 


HR. HARDY: You may inquire. 
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CROSS-EXAMINATION 


2 BY MR. GEORGE MILLER: 

3 Q, Dootor Langston, you say that you cannot distinguish 

4 between the looks of lungs of the smoker and the non-smoker7 

5 A " That Is correct* 

* 

6 Q 'Where did you tell me that you do the bulk of your 

7 operating? 

8 A Well, in the Chicago area* 

9 Q Is there any one particular place? 

* - * 

A Well, at St. Joseph*s and the tuberculosis sanitarium, 
perhaps. St. Joseph*s Hospital. 

12 Q St. Joseph's Hospital and the tuberculosis sanitarium? 

13 A Yes. 

14 Q Those two places? ' 

1® A Well, you asked me where I did the most. Perhaps these 
1® would be the two places that would have the bulk. 

I 7 Q How, do either of these places require a complete 

1® history of smoking or non-smoking? Do you know? 

1® A Ho, I don't know that either one makes a requirement. 

Of) 

Q Does either one of them take a complete history relative 

21 

to smoking or not smoking? 

22 

A Mostly they are requested of this, yes. 

23 

Q Who requests them to do this? 

24 " ' * 

A It is part of a routine admission. 

25 

Q I soo. Do you have any idoa why such a request would be 
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made ? 

A As a matter of faot, I am not personally too concerned 
atout— 

Q, About smoking or non-smoking? 

A —about smoking or non-smoking. 

Q So as a matter of fact When you open a lung you really 
don 1 1 know whether It is a smoker or non-smoker, do you? 

A Well, curiously enough, I have been interested, since 
I have heard such statements, and I have looked at the 
problem from the standpoint of Interest in this area, yes, 
but I— 

Q Do you go back and inquire of this man, do you inquire 
of him personally? Do you look at his medical record? How 
do you know? 

A I just ask him. 

Q You Just ask him. You do that in all cases? 


Q Because you feel that there is not any correlation at 
all, so you Just don't bother to inquire? Is that correct? 

A Well, there is one very basic reason why I make the 
statement about the question as to whether one can or cannot 
do this, decide by looking at the lungs. The only way I 
know one night decide this, would be if there were two people 
Who had had no exposure to any other possible source of 
carbon or other materials Which might be doposited in the 
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lung and they both came to operation or autopsy and one had 
smolcod and the other one ha<f hot. This would be the only 
way that I think that question oould be specifically answered. 1 
Q Does the lung at autopsy look the same as it does then 
it is a live lung? - _ 

A. In the main, it does. There are certain changes which 
are incident to death. Most of the lungs in dead people, 
of course, do contain considerable fluid because there is . 
a lagging of the circulation as a terminal affair. 

Depending upon the cause of death, these changes, the 

mechanism of death, there may be different appearances of 

* * • 

the lung from one patient to the other. But in the main , 
the lung, except for these terminal changes or disease of 
the lungs to begin with, they do*appear the same. 

Q Let's assume one is killed, a man forty-five years old 
is killed in an automobile accident and he, is killed 
instantly, does his lung look any different after he is 
dead than before his deathT . . 

A ' There is less blood in it after the circulation has 
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ceased. 

Q My question was, how it looked. 

But beyond those changes, it looks about the same. 
Is the color about the same? * 

Yes. 

All right. And other than the fact that you know 


A 

<i 

A 

Q 
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-gjfl-lj. LS l there Is less blood, you think that there is no basic 

1 2 difference in looksT 

3 A Ho, there is no appreciable difference in the appearance 
4 of a iung. 

5 ft What X am getting at is. Dr. Langston, when a patholo- 

* 

6 gist looks at the dead lung—and he usually looks at the 
7 dead lung, doesn't he? 

8 A Yes, he does. 

9 q —he rarely ever sees the live lung, he has no reason 

10 to, does he? 

11 a That's correct. 

12 q When the pathologist looks at the lung, time after time 

13 after time in a dead person-- You usually look at the lung 

14 in a live person, don't you? 

15 A Yes. 

” 

I® ft .Do you rarely or occasionally look at the dead person's 
j - 17 lu ng ? 

1® A Yes. Yes. 

19 (j Which would.it be, rarely or occasionally? 

20 A At the moment, it would be rarely. But I did spend 

two years doing autopsies during my residency in pathology. 

; . . t 

22 ft When you were doing those autopsies you were looking 

, 

{ 23 at dead lungs? 


Yes. 


As a pathologist? 
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A That is correct. 

Q During that period of time, did you rarely look at a 

* 

living lung? 

A Yes, because that vas done at a time when we weren’t - 
looking at too many liv ing lungs. 

Q But now as a surgeon you look primarily at the living 
lung, do you not? 

A Yes. X fortunately don’t have to look at my patients 
at the other end of it. 
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Q After they are already deceased, is that the patholo¬ 
gists business—isn’t it? 

A Yes, in the main. 

Q Do you have anything to do with the policies of these 
hospitals there you work with reference to taking smoking 
histories7 

* 

A Ho. 

Q I believe you testified that it has been your observa¬ 
tion and experience and based upon one of your studies that 
people, regardless of Then they begin to smoke, Thether It 
is at five years, six years or eight years or thirty years, 
those who do develop lung cancer usually develop them at 
about the same age, is that correct? 

A That is correct. 

Q, About what age is that? 

A The peak incidence is sixty yoars of age. 
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Q That would bo true in your opinion in a smoker and a 
non-smoker? 

A Yes, sir. 

Q, Has your observation and experience with looking at 
lungs usually been in and,around Chicago? 

A Ho. I began my career as a thoracic surgeon In 
Michigan and I spent four years in the Mediterranean 
Theater, which I looked at lungs. Then I have been in 
Detroit and Chicago. 

Q. Ordinarily, would you find any difference in the look 
of the lung of a man who lived his life in the rural area 
as distinguished from one who lived in the city?. 

A Yes. We would like to think that peifcaps we can, but 
this is not consistent either. So to such an extent, I think 
you can do no more than speculate, if you have no information 
other than the appearance of the lung.' 

Q I believe that you said from your observation of this 
x ray, and I am looking at Plaintiffs 1 Exhibit 36, it was 
your opinion that probably whatever this hilar mass, was 
extended into the right lung? 

A I don*t, think I said that. 

Q Well, maybe I am in error. Did you say it extended 
to the ri(£it so that it would show up on the x ray in the 
right— 

A What I actually said, or what I actually moan is that 
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not only does he have an abnormal shadow cast on the left 
hlluza, which you see—I am sure you know what I am talking' 
about—but also this mediastinum. ^ 

X come over? 

<1 Tea. 

(Mr. George Miller and Witness Dr. Langston^ 
viewbox/) 

A This mediastinal shadow, this shadow is light and it 
is wide — 

MR. HARD!: Step back and point that out. The Jury 
can’t see you. Do that again, if you will. 

A Hot only is this an abnormal shadow but this partition, 
■Which we call the mediastinum, is widened specifically by 
a bulge in this area. This is more consistent with a 
mediastinal shadow which bulged and pushed the lung over ■ 
than this Is within the fringe of lung itself. 

This is an important distinction. 

Q (by Mr. George Miller) But from my observation of that 
lung, and I am directing your attention both the the 
Plaintiffs’ Exhibits Ho. 36 and Ho. 37* it just seems to me 
as thou{$i that exactly the same protrusion or the same 
shadow or the same density is shown in the right lung after 
all these x-ray treatments as is shown in the rl^ht lung 
before any x-ray therapy. 

How, you point out, if I am wrong, whore you see any 
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extension in the Exhibit 36 that you don’t see in Exhibit 


A Very good. Ri$it here. You see this shadow-- 

HR. HARDY: You can move that card. If you want to. 
WITHESS DR. LANGSTON: Well, that’s all right. 

A This shadow right here is part of the breastbone. 

Q (by Mr. George Miller) All right. 

A This is bone. It goes across here and comes out on 

that side. This is the upper part of the breastbone. . The 
shadow I am talking about’is this one. Here Is the breast¬ 
bone on this side, you see, coming out to the collarbone. ■ 

But I am missing the enlargement on this side. 

Q Just show us again just exactly Where you say the 
enlargement is on one side but not on the other. 

A The enlargement is here. 

Q. Would you mark that area with this red pencil and circle 
it, will you? 

A (Witness placing a mark upon Plaintiffs' Exhibit 36.) 

Q Now will you circle the same area on Exhibit 38* 

MR..HARDY: Just a moment. How can he circle the same 
area if it is gone? 

MR. GEORGE MILLER: The man is still there. All I am 
asking him to do is circle the same area. He still has a 
body and it is there. * 

Q (by Mr. George Millor) Will you just circle where you say 
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it is on one and is not on the other. I an just asking you 
to circle the area. 

A You moan put an imaginary area? 

Q Imagine it or any way you want to. He is still'alive 
in both pictures. 

* 

A It Is immediately below the upper part of the breast¬ 
bone (placing a mark upon Exhibit Ho. 38). 

Q. All rifgit. Have you marked with a red pen the area 
which you say shows the protrusion? 

A Yes. 

Q VJhatever it 5s into the ri£ht lung? 

A Yes. 

Q, Prior to the time of the x-ray therapy? 

A Yes. 

* * 

Q And does not show a protrusion after the x-ray therapy, 

* 

is that correct? 

A That is correct. This showed here is regressed, it has 
faded (pointing to Exhibit 36). 

Q. You say faded, has it disappeared? 

A Disappeared. 
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Q- I believe you said this man’s pulmonary tests were 
within normal limits when he was admitted to the hospital, 
or when these pulmonary tests were made, is that correct? 

A. Ye_s,_they were within the range of normal. In fact, I 
think .he had a maximum voluntary ventilation that was above 
normal* I believe it was about 117%. 

Q. This was a male who has been described as being of an 
athletic build weighing approximately 180 to 190 pounds, being 
6’1" tall. Would you expect that man to have the normal 
vital signs* if that’s what we call them, above the average? 

JL No. 

Q. I noticed on this medical record, page 37, there are 

two lines or two places where figures are Inserted and Z 

gather that from looking at the page that the luvr is . 

line 

normal and on the right Is the patient's, the results of 
the patient's test, is that correct? 

* t 

A- That’s right, that’s the usual distribution. 

Q. I notice it said, “Maximum breathing capacity normal,'* 
it would be 131, I don’t know what that is, 131 what? 

JL Liters per minute. 

Q. It shows this man, although he was 6'1'' having an 
athletic build having how much? 

JL 117. 

Q. That is much below normal, isn’t it, in a maximum 
breathing capacity? 
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1 

A. Well, It has to be figured out in a percentage* 

{ 

” 2 

Q. It's almost 207. below normal. Isn't It, the difference 


3 

between 117 and 1317 


4 

A. Well, you see what you are dealing with is the factors 


5 

are based upon Just his age, height, and so forth. In other 


6 

• 

words, your body build Is taken into account In determining 


7 

what your anticipated normals are* 


8 

Q. Doesn't that show he has a reduced capacity of approxl- 


9 

mately 201? 


10 

A. He has some reduction In his voluntary ventilation, yes. 


11 

It would Indicate — he has, you see, according to these . 


12 

figures an elevated vital capacity. 


13 

Q. I understand that* 


14 

A. This represents some degree of air trapping* 


15 

Q. Wouldn't that Indicate a healthy looking man, 6'l M t 


16 

180 to 190 pounds, wouldn'-t that Indicate to you that there 


17 

might- be something wrong with those lungs? 


18 

A. Hot of any great significance* In fact, here Is their 


19 

interpretation. 


20 

Q. Let's look.at, well it says mechanics of breathing, 


21 

normal Is 81% and his shows what, 77Z? 



A. ' The time of vital capacity Is a comparable test to this 


22 



23 

It Is a quicker test. In other words, to do this test you 



must breathe in and out of a bog for a limited period of tlm 

3 24 


! 23 
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ten seconds, twelve seconds, and how much you can push In 
and out. There is a factor here of experience, there Is a 
factor of practice, there Is a factor of effort even In¬ 
volved, so that actually, now the time vital capacity Is a 
simpler method of doing this In which they measure how much 
you can exhale In one second, you see. Therefore, If you 
can expel less air, total volume of air In this period of 
time than some estimated normal, you do have some degree of 
air trapping, these, too, should be more or less consistent 
In their reduction. But this man still had, he has only 
done 47. In one second vital capacity and he still had 80£ 
or more of his maximum voluntary ventilation, this Is still 
a very good performance particularly for the first time. 

Q. You say 4%, \diat percent did you say he was down, 4%, 

If my figures are — 

A. Seventy-seven, the patient and eighty-one. 

Q. It vrould be 5£, wouldn't It?. 

A. Well, seven and four Is eleven, I don't know. We will 
give you the 1#. 

Q. Seven percent of 71 or 7% of 81 doesn't come out 4, does 
It? 

A- No, no. It's a percentage point Is what I'm talking abov 

<1 I see. All right. These tests show that his entire 

ability to exhale is below normal, doesn't it? 

A- A little bit, but I would like to comment in this re8 arc 
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that I would like to find a lot of the people that I must 
operate on to have such vmtiltfory ability as this. This is 
approaching normal, 

Q. You have spoken of this metastasis, of the fact that 
the node under the left,.or the lymph node, was malignant, 
does cancer, assuming that was the primary cancer, does that 
ordinarily then metastasize to other spots? 

A. If the primary was in the lymph node Itself? 

Q. Yes, 

A- The carcinomas or malignancy of the lymjhnode, let’s' 
leave one out, carcinomas, malignancies of the lymph node, 
do at times appear in only one limited area, but they are 
prone to appear in multifocal patterns, in other words, more 
than one lymph node is apt to be involved in the process. 
This is why when I inspected or looked at that x-ray, the 
bilateral appearance of the left hilum and the bulge on the 
right makes me feel that we have more than one area involved 
and therefore, this bespeaks a lymphoma because of this 
rather Interesting attribute of the malignancies that occur 
in lymph glands as a primary organ system. 

Q. Did you ever reach a conclusion as to where the primary 
A. A lymphoma, 

q. Primary center of this cancer was? 

A- In him? . 

Q. Yes, 
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A. I have very scanty information upon which to make such 
a, or base such an 1 . 


You could not give an opinion, honestly, as to where 


the primary cancer was, is that correct? 


That’s correct. 


Q. Mr. Hardy asked you if it were possible to be in the 


prostate* 


Possible. 


Q. You don’t know whether it was in the prostate or in the 


lung, or some place else do you? 


He asked you if it was possible to be in the testes, ant 


I believe you said yes? 


This is a possibility. 


Q. So you don’t know whether this man had bronchogenic 


carcinoma or \diether he had sarcoma of the testes, do you? 


On the basis of this information 


Q. You wouldn’t know, would you? 


You wouldn't know on the bedLs of this information 


whether he had sarcoma of the liver, or sarcoma of the lung. 


or any other particular site where sarcoma or carcinoma might 


A. No. I can only base this on what information is offered 
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Q. * From all of the information you have, you wouldn't 
really have any idea whether this man's sarcoma or carcinoma* 

either one, was, would you? 

• , * I 

A. That is correct. 

Q. . I assume that you would say it was well in the realm 
of possibility that this man had a bronchogenic carcinoma? 

A. On the contrary, I would say it is unlikely that he had 
.bronchogenic carcinoma. Again, on the limited evidence -- 
Q. My question was, would it be possible, or do you think I 
impossible for him to have bronchogenic carcinoma? 

A. Anything is possible, I would say Improbable. j 

Q. Possible but improbable, as Z understand it? 

A. Since I don't know as I have Just stated, I'can't say 

* • " J 

that that is correct. - * 

Q. Is it also true from idiat you testified,that this man 

* 1 ’ I 

» — 1 f 

may have had a melanoma and that Is cancer of the akin some- 
%&ere? .. I 

A. Yes, it can metastasize. 

Q. Yes, that's what I say. From the limited information, 
you really didn't know from all the Information in all these 
records and everything, whether this man might have had a 
cancer on his leg down here? 

A. Well, I don't know of anything in the record v&ich would 

I 

point to his leg, as any disease being present.' 

Q, Nothing pointed to exclude it, did it? 
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1 1 It A. Well, I don't think exclusion of a gross finding such 

S »2 I - as that, that anyone would conduct a physical examination 

C 3 I and fail to mention the presence of some important thing of 

■ || # 

I* 4 this sort, so I don't believe the mere fact that they didn't 

€ 5 || mention it necessarily has the same implication as if they 

3 . 6 - had mentioned it* I think the lack of mentioning it would 

V 7 I indicate that it probably wasn't there* 

8 8 Q- Wouldn't you think that about the other lack of mention- 

e 9 I ing things that in the mind of these men at the University of 

ox 10 Missouri Medical Center, the fact that.they didn't mention 

jX 11 all these things, don't you think that's a.pretty good 

SX 12 indication, in your opinion, that it didn't exist? 

£X 13 I A* Don't misunderstand me, I must respect the opinion of 

M 14 the gentlemen at the University of Missouri. I have no 

rj quarrel with their opinion, but you are asking me on the 

15 basis of what I see when I look at the film and so on, and 
;•£ i 7 I have given you this, but I do not wish to pit my limited 

H 18 view of this and base it on this indirect approach, pit it 

jr * 19 against the knowledge and experience of the gentlemen at the 

jg 20 University of Missouri* But I cannot agree with them on the 

[g 21 basis of what I have Just told you*. 

;■« 22 Q. Wasn't the thoracic surgeon who was head of the thoracic 

-r» 23 surgery deportment at the University of Missouri in a much 

C 24 better position to give a diagnosis as to this man's, the 

25 cause of his death, than you are? 
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A. Yes, he was there, 1 am not. 

0. You said you expect to be paid for coming down here? 

A. Yes. 

Q. Do you know about how much you expact to be paid? 

A.* No, sir, I haven’t even given It a thought. 

Q. You haven’t given It any thought? 

A. No. 

Q* You've testified several times before, haven't you? 

A. For the American Tobacco Company, I've never testified 

for them. 

Q. You have testified for tobacco companies, haven't you? 
A. Not the American Tobacco Company. 

Q. No, no, that wasn't my question. You've testified for 
tobacco companies, haven't you? 

A. Yes. 

0, You always get paid, don’t you? 

A. Yes* 

Q. Did you spend about the same amount of effort and time 
and attention In this case that you have In the other cases. 
In which you have testified for the Defendant, the tobacco 
companies? 

MR. HARDY: Just a minute. 

(Thereupon counsel approach the Bench and the proceed¬ 
ings were had and entered of record:) 

MR. HARDY: Your Honor ruled In advance of the trial 


[ I 14J.F! 
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1 

& 

1 

that he could ask them about testimony for American Tobacco, 

L 

* 2 

testifying what his arrangements were in this case and how 


3 

many times that he had testified In similar cases. The fact 


4 

is that he has never testified for American before, the fact 


5 

further is that he testified in Congress for the Tobacco 


6 

Institute of which American is not even a member. I know 


7 

this because I was in the middle of it, the only other time 


8 

he has testified that I know of; and of thlch he hasn't been 


9 

asked Is in the case of Thayer vs. Liggett and Myers, of 


10 

vhich I had nothing, to do with and of which American Tobacco 


ii 

Company had nothing to do with. I perceive along the same 


12 

lines as we had this morning of- endeavoring to Inject some 


13 

prejudice, it's beyond the, contrary to the Court's ruling. 


14 

* 

if he wants to ask him anything about this case, or anything 

• 

15 

he has done for American Tobacco, or before that was your 

. 

16 

ruling, that he could do. And clearly you said he could'not 


17 

go beyond that and I object to his raising the question here 


18 

in the minds of the jury, or staying within Your Honor's 


19 

ruling, one of the two, that he's been instructed to do. 


20 

THE COURT: I really don't know how candid this witness 


21 

Is being when he says 'X don't know how much I was supposed 


22 

• . . 

to be paid." 


23 

MR. HARDY: Whether you believe.he Is candid or not. 

f 

24 

the fact remains that we have had no understanding or agree¬ 


25 

ment. I know he will undoubtedly some day bill for hls lost 
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time and George can cross examine him about what he expects 
to charge. 

What I am complaining about is — 

THE COURTj What some other companies paid him? 

MR. HARDY: *Yes. - 

MR. GEORGE MILLER; What I’m trying to bring out from 
this witness now is the amount of time and effort he has 
expended in this case with reference to the other cases he 
has appeared in and testified and as.to whether or not his 
charges are comparable in this case-, with the charges he 
has made in other cases. I believe he said he didn’t haw 
any idea what he was going to charge yet. 

THE COURT; Are you trying to prov'd what he charged 
in other cases? Do you know what he charged? ' 

MR. GEORGE MILLER* Yes. 

MR. HARDY; I doubt that you do. The only case he 
has testified in is Thayer vs. Liggett and Myers and that 
is for a different company. This is Just my precise point. 
This man has never testified in a case before in the tobacco 
industry except in that one case. 

What he is doing now, and it is completely improper, 
is to try to make a comparison with what he did here with 
what he did there and then come up with some representation 
within thehearing of the jury, and we have a lot of prejudicn 
already. There has been no foundation for it, it is 

±4gf} MNAT 00002759 
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unjustified, and is contrary to Tour Honors ruling. That 

is the reason that I want to see the Court instruct counsel 

as to his ruling so that this kind of prejudice can not 

* 

result* 

THE COURT! I think it is proper to ask him what he 
is being paid or what he expects to be paid. I don’t think 
it is necessary to go into what somebody else has paid him 

f 

on some other case or compare what he is being paid here 
with what he was paid in some other case* 

• * 

MR. MILLER; Plaintiffs offer' to prove, if this man 
were permitted to testify, a 3 to the work that he did in 
preparation and appearance here; that he will testify that 
his preparation and appearance here exceeded, or was equal 
to, his appearance and preparation for his testimony before 
Congress in the 1965 hearings at which time he received 
$ 2500.00 for his testimony* 

We expect to show that in 1964 for his appearance 
before the Cancer Prevention Institute in Chicago, and that 
Is the town he lived in, that he received $ 6500 . 00 ; that his 
time for preparation, expenses and so forth in this case tods 3 
would consume more of his time and energy than his appearance 
before the Cancer Prevention Institute in Chicago In 1964. 

We wish to show that in 1969 he appeared again before 

* 

Congress and gave again approximately the same testimony as 
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he did on the other occasion, and consumed approximately the 
same amount of time and energy and that in i96$>_he received 
$6,000.00 for appearing before the Congress of the United 
States. We will expect to show that his testimony here will 

I 

be essentially the Bame in these other cases as it has been 

* 

here today. 

THE COURT; Y7ho was he appearing on behalf of in these 
other instances? 

* 

* 

MR. GEORGE MILLER; The tobacco industry, so far as 
I know. He says he never appeared for this particular 


4 


C 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


defendant. 

MR. HARDY: You’ve got down here (referring to paper) 
"Phillip Morris", that is not true. I represent Phillip 
Morris. On down here, I don’t know what any of these others 
were but that has absolutely no reference to this situation 
and it completely violates all of Your Honor’s rulings to 
go into this. 

THE COURT; Has he appeared on any occasion when the 
American Tobacco Company contributed anything to his expenselj 

MR. HARDY; No. . 

MR. GEORGE MILLER: These are his own answers where 
he said he represented Phillip Morris - I don’t have any 
idea but these were his answers to interrogatories in another 


case. 


MR. HARDY; He didn’t answer, interrogatories. 
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Ml. GEORGE MILLER: Phillip Morris did. 

MR. HARDT: I have represented Phillip Morris since 
1959 and the only dealings I have had with Dr. Langston was 
in connection with the Congressional hearings on behalf of 
the Tobacco Institute and American Tobacco is not a member 
of the Tobacco Institute so that American has had no 
connection with any of this. This is’ his first time for • 
American. 

* 

THE COURT: The offer, as made, will be refused. Tou 
can show the amount of preparation he has made in this case 
and what he has charged or expects to charge In connection 
with this case. 

MR. HARDT: I make no objection to that. 
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MR. GEORGE MILLER: If the Court please, we would not 
attempt to be repetitious in getting into things that are— 
is it proper for me to ask the witness if he has testified 
at other times and he was paid at other times? 

MR. HARDY: Your Honor*s ruling was i t would be prop er 
to show he testified at similar type cases and show that, 
but he couldn't show what compensation was paid, what he was 
paid, because what he was paid in some other case would not 
tend to bear on the American Tobacco Company. 

MR. GEORGE MILLER: Can X show In all instances he has 
been paid? 

THE COURT: I don't think :there is any objection to 

that. 

._ MR. HARDY: Your Honor, the only purpose of this, and 

the only proper purpose, as I understand it, is to show his 
interest. 

THE COURT: I think that's right. 

MR. HARDY: Therefore he could show that he is being 
paid here. He can cross-examine him on that. He can show 
he worked in some other cases for American and was paid, and 
the amount raises the collateral issue. But when he testi¬ 
fies for another tobacco company, or in Congress, the Amerlcar 
Tobacco Company has nothing to do with it. Whether he is 
paid or not for some other party— ■ * 

THE COURT: As long as American Tobacco Company is not 


ary.ucsf.ee?!. 
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19 ■ 


i ' 1 
-1 

interested in this, American Tobacco Company— 

i j* 

2 

MR. HARDY: That’s right. 

3 

THE COURT: I think you had better show what he is paid. 

4 

or expected to be paid in this case. 

5 

MR. GEORGE MILLER: I want to make this offer of proof: 

6 

I offer to show this man has appeared before Congress, he 

7 

has appeared before the Cancer Prevention Center in Chicago, 

8 

and he has appeared before the Canadian Parliament, and he 

[ 9 

has appeared in the trial of a lawsuit and that in each 

1° 

Instance he appeared at the request either of the Tobacco 

11 

Institute or one of the tobacco companies and in each 

12 

instance he was paid. 

13 

THE COURT: I am not so sure-.- 

14 

MR. HARDY: You are not saying—let me say I have no 

15 

objection at all to his showing that this man has testified 

1 16 

in various lawsuits, one of them, he has to show— 

17 

THE COURT: And he was paid— 

18 

MR. HARDY: I think whether he is paid by Liggett-lfyers, 

19 

I think the jury can conclude he was an expert witness. He 

20 

0*- _ - 

was. I think he testified for Liggett-lfyers and if Your 

21 

Honor—and he was compensated as an expert witness there 

22 

without going Into the details of it, I won’t object to that. 

23 

r 

but I don't think this congressional business has anything to 

L 24 

do with it. It's an entirely different thing. 

| 25 

THE COURT: The only possible thing it could show he is 

i 
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Interested In the tobacco Interest as such. 

MR. HARDY: Which does not involve this defendant at 

all. 

THE COURT: I am not too sure about the thing. You may' 
have the burden of upholding it one of these days. 

MR. HARDY: If I do, I am willing to undertake it. 

THE COURT: The offer as made will be refused then. 

(Pause) 

MR. HARDY: The Judge said the record may not be straight. 
I make no objection and agree to his being able to inquire of 
this witness whether he has testified in a cigarette cancer 
case in Michigan as an expert witness for Liggett-Myers. I 
make no objection to inquiring into what the financial 
arrangements are in this case. • .. ' 

THE COURT: When he testified to before, you mean? 

Which case? 

MR. HARDY: In our case, the present case. And Your 
Honor is ruling, which I know is sound and solid, that they 
can’t go into the amount paid by another defendant In another 
case even though he was an expert witness, and try to compare 
them. Insofar as work In the congressional hearings or 
companies other than this defendant, I think Your Honor’s 
ruling to exclude that, it should be excluded. The only 
purpose for it adding to the record, it should not be under¬ 
stood that I am preventing him or objecting to his bringing 

±A£S 
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out the fact a man testified in another case. 

HR. GEORGE MII2.ER: He already testified to that. 

MR. HARDY: He has? 

HR. GEORGE MILLER: Yes. 

MR. HARDY: All right. Return them to the arena. 

Q (by Mr. George Miller) As I recall, you already testi¬ 
fied that you testified in other lawsuits? 

A- One. 

Q Didn’t I ask you that? 

A Yes. 

Q And you said "Yes?" 

A Yes. 

Q You say you are a member of the American College of 
Chest Physicians?. . . ^ 

A Uh-huh. Yes, sir. 

Q And are you a member of the Board of Regents? 

A No, sir. * 

Q Have you ever been a member of the Board of Regents? 

A No, sir. 

Q Would you say the Board of Regents of the American of 
Chest Physicians is an authoritative body on this subject? 

^ American 

Q You wouldn't think so. You are a member of the/Associa- 


tion of Thoracic Surgeons? 

A For thoracic surgery, yes. 
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A That Is correct. 

Q Do you think that that Board is an authoritative source 
on this subject? 

, . • *■ 

# 1 

A As an association, no. 

Q Do you think the American Medical Association, the House 

* 

of Delegates, is an authority on this subject? 

MR. HARDY: Just a moment. Again, Your Honor, I thought 
we had come to an understanding this morning that we wouldn't 
talk about associations; we would talk about scientific . 
articles or pieces of paper as to whether they are author¬ 
ities. This Is the type of question being asked now is like 
saying, "Are all of your friends authotities on thus and 
such?" They may or may not be and I think the questions are 
too indefinite to enable the witness to consider when he 
asks if the Association is an authority. 1 think the rule 
is that he must ask If he finds an authority of an indivi¬ 
dual or a writing. I object to it for that reason. It's, 
the same problem we were having this morning. 

THE COURT: Isn't that the same thing we had this 
morning, Mr. Miller? Do you want to ask about a specific 
article? * 

Q (by Mr. George Miller) O.K. . Let me ask you if in 
arriving at your opinions that you have expressed here, that 
you considered a resolution adopted by the House of Delegates 
of the American Medical Association on December 1 and 4 in 
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I 2 A Did 1 consider it? 

I 3 Q *es. 

j 4 A Yes, I have considered it. 

I 5 Q -AH.—right-^—and do you take that authority as being an 

I 6 authority in this field? 

I 7 A No, because these associations, or these are groups of 

j 8 men who are trying, who are expressing perhaps their views. 

I 9 This is more in terms of expressing political stand or views 

I 10 in terms of—I am not talking about politics as far as the 

1 11 Government is concerned, but in terms of the membership 

I 12 expressing themselves. But this is a limited part of the 

I I 3 membership. This represents a consensus in any one of these, 

I ^ 1 am sure, people without having been present, and there are 

I people in this body 1 A 10 are quite not in accord with the 

I opinion. 

! 17 Q That*s right, but my question is, does not the American 

* 

18 * 

Medical Association, its House of Delegates, speak for the 

19 

body or the bulk or the majority of the men in the American 

20 

Medical Association. 

21 

MR. HARDY: Again, right back to the same thing, it's 

* 

22 

not a document. He asked him about a document which he said 

23 

was not authority. He is now asking whether somebody in the 

24 

American Medical Association, which of course, includes most 
23 

of the doctors in the country, doesn't speak for all the 
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doctors. I object to that for the reason it's hearsay, 
speculative and conjectural and not within Your Honor's 
ruling that we talked about this morning. 

MR. GEORGE MILLER: My question was, Your Honor, does 
not the House of Delegates of the American Medical Associa¬ 
tion, when it unanimously does something, doesn't it speak 

* 

for the majority of the people of that Association? 

MR. HARDY: Just a minute. His question was and he 
repeats his question again. Xs he presenting some scientific 
document to ask Dr. Langston—all day 1 have been, after 
Your Honor Indicated what the ruling was and spelled it out, 

I have been put in a position of objecting when he under- 

t 

* 

stands the ruling as well as I do. 


ity. 


THE COURT: He says he doesn't accept it as an author¬ 


MR. GEORGE MILLER: Yes, I am not trying to find 


whether he accepts It as an authority, but as to whether 

* * 

or not the House of Delegates and the boards of these various 
associations speak for the majority of the board or whether 
they speak one way or the other. 

MR. HARDY: X object to that because it's totally 
irrelevant and immaterial in this case where we are looking 

into specific scientific medical facts as to' what the . 

* 

mechanical operative procedure of some medical association 
or any other association is, if he is not dealing with facts. 
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THE COURT: That will be sustained. 

Q (by Mr. George Miller) I believe you stated there was 
no scientific evidence, is that correct--if I misstate it, 
you tell me--there was no scientific evidence to the effect 

that scientific or experimental evidence to the effect that 

* 

cigarette smoke does cause or can affect the human lung? 

A Yes, I don't believe it has been demonstrated. 

Q If I understand you correctly, you are saying there is 
no scientific evidence to the effect that cigarette smoke is 
harmful to the human lung?. 

A That is not—excuse me. 

MR. HARDY: Go ahead, I was going to say he is misquot¬ 
ing you, but you are apparently saying the same thing. 

Q (by Mr. George Miller) Let me ask you, do you believe 
there is scientific evidence that cigarette smoke is detri¬ 
mental to the human lung? 

MR. HARDY: The Doctor said that the evidence ‘is not 
sufficient to be proof of this thing. He Is misquoting. 

Q (by Mr. George Miller) The Doctor,I thought, said there 
is no evidence. 

A I cannot accept cigarette smoking as the cause of cancer 
of the lung for the many reasons vrtiich I Just stated. 

Q I understand, did I misunderstand you when you said 
there was no scientific evidence that smoking '.cigarettes 
was harmful to the lung? 
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& The only association, the only evidence that has been 
brought to bear on this subject has to do with statistical 
association. 

Q And that is your opinion? 

A ‘ Yes. 

* 

Q Are you acquainted with Dr. E. E. Rockey of New York? 

A Yes. 

* 

Q Let me ask you this, are you acquainted with the study, 
"Experimental Study on the Effect of Cigarette Smoke Conden¬ 
sate on Bronchial Mucosa" by Dr. E. E. Rockey, Dr. F. D. 
Speer, Dr. S. A. Thompson, Dr. K. J. Ahn, Dr. T. Hirose? 

A Yes, I know of some of Dr. Rockey*s work. I don't know 
that I can reproduce what you are asking here. 

Q Didn't they make some experimental scientific studies 
as to the effect of cigarette smoke on the bronchi? 

A Yes, and others. 

Q And wasn't the actual conclusion of that, wasn't it— 
MR. HARDY: Are you asking If Dr. Rockey's work is 
authoritative? 

Q (by Mr. George Miller) I will ask him. Are the works 
of these men authoritative in that field? 

A Not in the sense of the great frame of reference that X 
look at it, no. 

143P 
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Q Do you know of anyone who is authoritative in the sense 
that you look at it? 

A. No, because no one -has — 

MR. GEORGE MILLER* That*a all. 

MR. HARDY* Did you want to finish your answer? ’ 

THE WITNESS* That's all right. 

THE COURT* Let's take a recess, gentlemen. (Jury 
admonished.) 

(Short recess taken at 3*20 p.ro.) 

THE COURT: Ail right, gentlemen. 

(Continuing) BY MR. MILLER: 

Q ' Doctor, I believe you made the statement that one of the 
reasons upon which you based your opinion that there was no 
association between_cancer of the ‘lung and smoking cigarettes 
was that one did not get cancer of the lung in both lungs at 
the same time. 

MR. HARDY* Just a moment. I have to object to the 
question because the doctor never said there wasn't any 

association, statistical things, causation, is what he said, 

*. * 

Mr. Miller. 

Q (By Mr. George Miller) All right. You did admit, I 
believe, that there was a statistical association? 

A. This is the principal association favoring the causation 
of cancer of the lung. 

Q Now, my question is this* You said that one of your 
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reasons* if I remember correctly, that you didn't believe 

that cigarettes cause lung cancer is because a man just didn't 

* 

get cancer in both lungs at the same time. 

A. rt'iTrare. 

* 

Q All right, and that if a cigarette caused it logic would 
lead you to believe he would get it in both lungs at the same 
time? 

A. Yes. 

Q Word3 to that effect? 

A. That's correct. 

Q You further said that if a roan had lung cancer in one 

lung and cigarettes caused it, and he had that lung taken out, 

then in the normal course of events he should develop it in 
the other lung if he continued to smoke, wouldn't he? 

A. jQon't think that it would make much difference whether 
he continued to smoke or not. There is .some evidence which 
would lead one to believe that the people who have a full¬ 
blown cancer on one side, this is now, if I may use the 
license as proposed by those who favor the association, this — 
that 15 percent — 

Q I think we should not use what is proposed. 

A. -- since 1 can't bring out what they actually propose. 

Q Fine,, then I will put it this ways If you, to put it 
in simpler terms, if you do have -- if smoking is the effect 
that produces the cancer here, you would expect that over the 
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years a similar effect would have produced — would have set 
up, likewise, changes in the other side. The fact is that 


3 these changes are not present to the extent that would 

* * 

4 support this contention, but the fact is that not very many 

5 . of the survivors, and we do now have a sizeable collective 

6 experience of people who have survived three years, four 

7 years, five years, ten years. They do not show up with any 

8 significant percentage of cancers in the remaining lung. 

9 Q bid you ever know of anyone who had a cancer removed 
10 from one lung who continued thereafter to smoke cigarettes? 


11 A. 


Yes. 


Y=>u did? 


Yes. 


You actually knew the man. Can you give me the name of 


15 the person? 


Yes, there was a fellow by the name of Jtorrie Eppestein. 


17 continued to smoke. 


Where does Morrie Eppestein live? 

He lives in [DELETED] X can't give you his address. 
How do you spell it? 

E-p-p-e-s-t-e-i-n. 

And his first name? 


M-o-r-r-i-e. 


24 <J What business did he follow? 

25 A. He was a bailiff* I believe. 


1435 


MNAT 00002774 


ttp://legacyJibrary.uosf.e(^liiddffiiyla|flpa0(SWp(#.industrydocuments.ucsf.edu/docs/jyhl0001 




,, IP tV 04 


Q In one of the courts? 

A. In one of the courts.- I'm not sure, I've never been 


there. 


'When did he have one lung removed? 
(Pause) Ten, 12 years ego. 

And he continued thereafter to smoke? 
He does not smoke at the present time. 
Oh, he doesn't? 


Q But he did continue after one lung was removed, to 
continue to smoke? 


Yeah. 


Do you know how long he continued to smoke? 
Sir, I'm afraid I can't answer that. 


Do you think he quit after that? 
Yes, I believe he did. 

Do you smoke'cigarettes? 


No, not now. 


You used to, didmt you? 


Yes, sir. 


MR. GEORGE MILLER: Thank you. 


REDIRECT EXAMINATION 


BY MR. HARDY: 


3 Doctor, so that there will be no misunderstanding about 
it, how long ago was it that you quit smoking? . 
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A. Oh, It's now 14 years. 

<3 And tell the Jury, did you quit smoking because you 

were afraid it would cause lung cacer? 

A. No. 

Q "Would you tell the jury why you quit smoking? 

A. Well, Z developed a polyp on my vocal cord which was an 

impediment to my speech and bothered me and I had it removed, 

- 

and when I cd ntinued to smoke it — there was enough local 
irritation and I was hacking and clearing'my throat, so I 
cut down on my smoking in obeisance to this circumstance, 
and then I found that X probably was sensitive to tobacco in 
that it bothered me when I smoked, when X reduced the amount . 
of smoking so X was — X quit. 

Q All right. Now, yopWere making your point as to one of 

your reasons that very rarely do cancers appear simultaneously 

or later in both lungs, and this was one of your reasons that 

you don't accept the smoking-cancer hypothesis. 

if 

Were you saying, is it your theory that^smoking were the 
cause of the cancer in one. lung, the same dosage which goes 
to both lungs would produce a cancer in the other lung? 

L Yes, that would be the assumption. 

<3 So that whether one — whether or not be continued after 

that would have no bearing? 

A. X would think not. 

<3 All right. Now, on cross examination you had explained 

MNAT 00002776 148*7 
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to Mr. Miller about the fact that the mass appeared to be 
here between the stinum and protruded against the lung on 
both the left and on the right, to a lesser degree on the 
right? 

A. Yes, sir. 7“- — 

Q According to the x-ray shadows? 

A. That's the way it appeared. 

Q And you responded to that several times and I don't know 
if you noticed it, but on one of Mr. Miller*? questions, em¬ 
bodied in his question that this was a protrusion into the 
right lung, and X wanted to ask you so the record is clear, 
did you say or mean to say or adopt his question that the 
protrusion went into the lung or against the lung? 

A. X believe that X recall the question and X believe at 
the time I made the distinction that this appeared to be 
displacing the lung over rather than going into thglung. 

This is what i would interpret the x-ray to represent. . 

Q Pushing against it? 

A. Pushing against rather than actual invasion. 

Q All right. How, back on direct examination X was asking \ 
you questions about Dr. Mackenzie making this diagnosis of 
cancer of the lung on the very first day of Mr. weaver's 
admission to the hospital when he had nothing except the 
x-ray or — and a smoking history or the total history. 

. A Yes. 
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Q And you gave as your opinion — strike that. 

When he had nothing but that and all of the tests came 
after that that ve vent through the record, do you recall 
that? 

A. Yes, yes. 

Q You gave your opinion that from all of the records to 
diagnose this in your opinion was probably a lymphoma of 
some type. On cross examination Mr. Hiller asked you if it. 
was possible to have come from any place among.the various 
sites we talked about, and X will ask you if Dr. Mackenzie 
was not in better position to Judge than you were and you 
said yes, he saw it. 

Now, is there anything about passing through the ward 
and seeing a man and none of these tests were run by Dr. 
Mackenzie'-- 
A. (Nods head.) 

Q — according to this testimony. Is there anything about 
seeing the man that is more helpful than — indiagnosing, 
whether he's got a lymphosarcoma or a cancer of the lung 
than appears from the x-rays and the laboratory records and 
the entire medical record? 

MR. GEORGE MILLER: If the Court please, I will object “ 
to that as being leading and suggestive. 

•• MR. HARDY: X asked him if there is anything.- X can't 
lead into it because I don't know of it. 
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THE WITNESS! Nothing that I can recall that is evident 
In the record. To maXe my answer complete a good physical 
exai inatlon may turn up factors, therefore an Inspection of 
the patient is an important item, but I am not aware of any 
that are related or suggested by the record that would maXe 
this true. 
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Q And if they do such a physical examination, isn’t it 
invariably, in all the rules of procedure, to put such 
things in the hospital record? 

A Yes. ' 

Q And it is not in there, is it? 

A Not to niy knowledge. 

Q Now, Mr. Miller went over the figures in the pulmonary 
function study and the hospital record, in which he referred 
to the drop of 4 X there and a 20% above; you indicated that 
that was a pretty good picture. Never did give what was 
the interpretation by the man who did the test. 

Would you read that to the jury? 

A Yes. M No specific ventilatory disturbance." 

Q Now, what does that mean? 

A It is within the range of normal. 

Q Now, based upon your own opinion on lymphoma of some 
type, and all of the hospital records, and based upon all * 
of the information brought out by Mr. Miller and by me, 
do you find anything In this record upon which you could 
diagnose the bronchogenic carcinoma? 

' MR. GEORGE MILLER: Just a minute. If the Court 
please, I object to that as being purely repetitious. He 
has answered that two or three times-. 

THE COURT: It Is repetitious. I will let him answer, 
as I have done before. 
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A Actually, the findings are, in the main, negative 
on several grounds: One, is the x-ray picture. 

MR. GEORGE MILLER: If the Court please, I object to 
that as not being responsive to the question. 

MR. HARDY: It is responsive. He said it is negative 
and he is giving the reasons. 

A I am simply giving the reasons—the x-ray picture, 
to me, is more suggestive of a lymphoma than a broncho¬ 
genic carcinoma. This is the import of my reply. Its 

# i 

response to x-ray therapy is more in keeping with a lymphoma 
than it would be a carcinoma. 

The microscopic evidence in the lymph nodes, it is 
not identified, at any rate, in the eyes of the pathologist 
as a carcinoma, it is an undifferentiated neoplasm. 

And, finally, there are negative bronchoscoplc find¬ 
ings and negative cytologic findings. 

Q (by Mr. Hardy) Is there any way, except for an 
autopsy or an operation that would open the man up, by 
which a diagnosis could have been made positively, that you 


21 

22 

23 

24 

or. 


know of? 

A Ho, this would be the ultimate. » 
MR. HARDY: That is all, 

RECROSS-EXAMINATION 
BY MR. GEORGE MILLER: 

Q 


I notice that you in all these questions, and your 
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counsel, never said anything about this man coughing up 
blood. Was that of any consequence to you at all? Did 
you know that he did cough up blood? 

A 1 was not aware that this was a very prominent 
occurrence. 

Q I see. You didn't consider that then? 
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A 1 don't know that 1 did. 

MR. GEORGE MILLER: All right, that is all. 

REDIRECT EXAMINATION 

BY MR. HARDY: 

Q Doctor, he coughed up, according to the record, he 
coughed up blood once in December of 1963. several months 
before, and it had some streaking in his sputum after that. 

Now, is. that not consistent or is it consistent with 
many conditions other than bronchogenic carcinoma? 

A Oh, yes. 

MR; HARDY: That is all. 

RECROSS-EXAMINATION 
BY MR. GEORGE MILLER: 

Q Did you ever consider the fact that from along in the 
fall of 1963 up until the time that he died, that he com¬ 
plained of shortness of breath? 

A But his pulmonary functions were not supportive of 
this. 

Q I understand this. You think he didn't know what he 
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was talking about then? 

A This Is a subjective complaint. 

Q Z see. Veil then, you think that actually he had 
no shortness of breath then? 

A X don't know. 

Q Veil, if he bad, let's assume that he had shortness of 
breath, would that be of any consequence to you at all? 

A To me, as a physician, I would have to find out why. 

Q I see. But if It was a lymphosarcoma, it would have 

no bearing; would it? 

A With normal pulmonary functions, it would be difficult 
to have much of a bearing under any circumstances. 

MR. GEORGS MILLER: All right, I believe that is all. 
MR. BARD?: That is all. You are excused. Doctor. 
{Witness excused.) 

MR. BARD?: X will call Dr. Thomas Burford. 

THOMAS H. BURFORD, M.D., 
being sworn, testified as follows:. 

DIRECT EXAMINATION 

BY MR. HARDY: 

Q Will you state your name, please? 

A Thomas H. Burford. 

Q Where do you live. Dr. Burford? 

A St. Louis. 

Q What is your home address? 
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